TAMBORINE  MOUNTAIN  PROGRESS  ASSOCIATION  INC.

“Protecting the quality of living on Tamborine Mountain”

Newsletter……….February, 2023
The absence of newsletters since June 2022 can best be explained by the tremendous amount of work we have been trying to deal with.    

Eagles Retreat Place, 1-11 Witherby Crescent   - Appeal
SDA Property Nominees Pty. Ltd. v  SRRC & Ors
BD2001 of 2021

The following brief outline of how this appeal progressed is currently up on TMPA Facebook.

“Tamborine Mountain Progress Association’s president & secretary were recently nominated for Australia Day awards for services to the community.  Jeanette Lockey and Amanda Hay used their positions to fight for residents being impacted by an unwelcome large development application...

This was a grueling & tortuous journey through two years of tracking the Eagles Retreat Place development application in the Planning & Environment court.  It received 232 objections from Tamborine Mountain residents. .

Residents were alerted to the lodgment of this development application when 43 koala habitat trees were brought down ostensibly to make way for a tennis court.   Only after careful scrutiny was it revealed that the Development Application for (originally) 14 cabins showed that 3 were on the side of the tennis court.  Council was accused of being “asleep at the wheel”.

When Council missed the required deadline, again, (of end of July, 2021), the developer immediately launched an appeal, 2/8/21, in the Planning & Environment court.  Somewhat too late, Council, in its 3/8/21 minutes, refused the D A and thus became the Respondent in the appeal.

TMPA, via a highly recommended qualified town planner put in a quality objection submission to Council.  TMPA entered the appeal on the same side as Council.  

From October to early Dec. 2021, the developer ran a Pending in Application effort to remove TMPA, & its objection submission, from the court proceedings.  This clumsy effort was finally knocked back by a judge early Dec 2021.

Then started the full year of stretched out court proceedings.  Jeanette & Amanda made about 25 journeys into Brisbane. .  These were at least 5 hour stretches for the endless Reviews.  .

The developer at huge expense fielded eleven experts, Council five.  Council did a full 180 reversal to back the developer about two weeks before the appeal finished on 15th September, 2022.   The judgment approving the development, with conditions, was made on 6th October, 2022.

Serious harm has been inflicted on neighbours with one business expected to close.  This gross scale and intensity development on residential land will dramatically alter the amenity of a quiet cul-de-sac.   But further, this sets the precedent for widespread inappropriate development on Tamborine Mountain.   

What’s now finally approved is a four story house (by an outside Tribunal after Council refused the application).   This is 1,500 sq.m. in size and includes everything imaginable including a bowling alley & a games arcade.

The finally approved eleven “cabins”, some three stories, are all one and a half to two times the size of an average house.
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Council fell down on key issues in the case and the court did not pick this up.  (an expert’s opinion).  Neither did the State regulators factor in the downstream consequences of this case.

Our long convoluted escarpment with lots of houses on or nearby are all at serious risk of large commercial development on residential sites.   This also applies to anywhere on the mountain.  

This monumental battle to save the core character of the mountain and the semi-rural lifestyle enjoyed by residents attracted the nominations for these two ladies.”
Filling out on this further -     
The original development application for this site appeared at the beginning of 2020.  After it progressed through multiple revised versions, this Material Change of Use was finally lodged in May 2020.  
The proposed development comprises eleven large self-contained stand alone “tourist cabins” with two to three bedrooms, bathrooms, food preparation facilities and an external balcony.  This development also includes a facilities area with a wellness centre, massage room, gym, club house, a swimming pool & outdoor BBQ areas..  These are available for principally the broad range of NDIS recipients who can be accompanied by carers, family and friends.
When we pointed out that there was only one elevator amongst the eleven two and three storied buildings, the judge pointed out that there was a wide range of disabled people and  some could access all floors.
The clumsy attempt to remove TMPA & its submitted planning scheme was a portend of what lay ahead.  Full details are in the December, 2021 Newsletter.  Interestingly, Council did not pursue the developer for what the judge called a complete waste of two months of court time but much later pursued TMPA representatives for purportedly wasting several weeks after it swapped sides.       .  

As documented in exchanged communications, Amanda and I agreed we needed to get to the site inspection stage during the hearing at the end of the appeal when the judge surely couldn’t miss the problem.  

The subject site is in the Escarpment Protection Precinct of the Tamborine Mountain Zone.  Whilst it is potentially consistent it is impact accessible which requires public submissions.   The SEQ Regional Plan states no subdivision is allowed in this sensitive area.

We proceeded through the mounting level of information taking care to comply with Orders and by the required dates.  We were bolstered by the weight of the combined town planning submissions on our side objecting to the development application.  The submission by our town planner was co-signed in his affidavit by his father, a town planning lawyer.  Two residents engaged their own town planner input and a local resident who happens to live here and is a senior State Government town planner added to the objection submissions.  Council outlined similar points in its refusal of the development application (3/8/21) and added that it could not be conditioned.  We felt we were on firm ground.  
The developer’s eleven experts plus Council’s five all made submissions, followed by their overall joint submissions.  All these ended up deferring to the other experts and amazingly (unknown in my decades long experience in the P & E court) there were no final points of difference - singing from the same song sheet.

Moreover, none of the experts adequately addressed the problems for the neighbours or the very quiet cul-de-sac let alone what we were afraid of  -  setting a precedent for large scale commercial/tourist development on Tamborine Mountain’s residential sites.  

Whilst the traffic joint report was satisfied with their estimated six extra cars at peak times, they failed to look at who would be using the cabins.  It should have been evident that the allowable 100 sq.m cabins 
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would generate a great deal less traffic than the eleven super sized ones housing added rotations of the client’s family and friends. Cabins on the mountain are generally occupied by a couple mainly on weekends but eleven super sized “cabins” would likely attract about fifty five people every day of the year. 

The needs joint report contained expected motherhood statements but failed to come up with a study or enquiry of accommodation uptake of already available facilities for disabled people.  This covered the nine establishments on the mountain and the approximately 100 in the study area (covering four shires) which offer disability facilities.  This would have given some firm indication for a needs basis, i.e. zero to 100% & the level of client disability requirements.   The report produced a strange formula purporting to show that supply for the study area was less than 6% of demand. Whilst I have tertiary level statistics under my belt, this was a formula I did not recognize.  

The development site is on a subsidiary/residential street and is not supported by the planning scheme.  It is narrow with no footpaths and a very steep section.  It has two road dividers for the safety of the current small traffic.   
The Guanaba Experience appeal which was also a tourist venue on a secondary street attracted such huge and expensive road altering conditions that the developer couldn’t start his project. 
In the 500 page Minor Change in the middle of the year, the developer made some small band aide adjustments to the application.  These included landscaping, some colour of cabins, relocation of bins & some drop off bays and altering wastewater disposal, etc.  In effect, the development application remained much the same – not addressing the big problem as expressed by the residents.   Nevertheless Council decided that this then enabled it to support the development application. 
At one court appearance, one of the barristers for the developer stated that with the Minor Change and the gradual withdrawal by TMPA of resident Co-Respondents, neighbours and residents were now “happy with the development”.   Despite explanations by us that this was standard TMPA procedure, the judge chose to support this barrister – “what other conclusion can you make”.     

We were being swamped with a huge exchange of information.  It was not unusual to have fifteen emails exchanged in a single day.. Some bundles of information from the developer were so large I could not download them on my old XP computer.
Amanda was doing all the front running.   With a new computer and her more recent work skills as a federal fraud investigator, she could do e.g. formatting and internet searches, etc. - skills beyond the average internet user.  

About 10 minutes before the three day trial at the end of the appeal started we were each handed so much paperwork that we not only couldn’t carry it all home, but the next day needed a large wheeled suit case to take home the remainder.  

Things got worse.  The second last day of the trial saw the court travel to Tamborine Mountain to inspect the site.  This was the first inkling that the judge was anything other than neutral addressing the appeal.  Clearly the first big problem with the development application was the entry.  The judge had to be persuaded to look at the entry point at the middle of the frontage rather than what he was being shown by the developer’s lawyers – the house site  where you did not need an elevator to descent from road level to the site itself.      
From mid July & after the Minor Change the developer sent three letters demanding we withdraw from the case as we had no hope of winning. In view of the earlier failed attempt to remove TMPA’s town planning submission we read these as lack of confidence of his grounds.
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The developer’s lawyers’ letters contained threatening elements.  Words such as “agitators” were frequently used and our input was brushed off by such comments as being made by laypersons, or not experts, or opinion only.   We were targeted as individuals rather than community representatives.  

Indeed the whole court procedure was far different to what I have experienced in twenty past appeals in the Planning & Environment court.  The P & E court seeks to address a development application anew.  Once the appeal begins, the judge’s role is to assess the development application, not to settle a dispute between parties.  
The appeal was conducted more like a criminal case in the Magistrates court.   Here one tries to knock out the other side rather than contribute information for the judge’s re-assessment.  

In his Costs Order, the judge used the word “trial” thirteen times.  Neither could it be said that we entered the proceedings without reasonable prospects of success considering the weight of the town planning submissions on our side.  
For fifty four weeks we were on the same side as Council before it changed sides leaving us up sxxx creek without a paddle.  Council’s nominated expert town planner dragged the chain for a final court required answer as to why he totally reversed his opinion till the second last day of the appeal, 14/9/22..    

Both developer and Council are now pursuing us for astronomical costs.  

Amanda’s and my replies to the judge’s Costs Order are up on the court website.    TMPA – No. 150 with Affidavit No. 149.  Amanda’s are Nos. 148, 151 with Affidavit 147.   (attached)
This appeal was finally concluded Monday morning, 30th January, 2023.  That same day the developer (now operating under a different company name) submitted to Council an application for a boundary realignment.  After canvassing property owners bordering his property, the developer bought 9 Witherby Crescent June/July, 2022.  What he now seeks is to hive off the huge house on a separate lot.  The court prohibited use of the large house in the activities of the now approved eleven cabin resort.  

The new proposed boundary will establish two lots – one with the large house and the other incorporating 9 Witherby Crescent together with the eleven cabins.  
And to add to this step by step premeditated development by stealth, the problem of the very steep entry point to the now approved cabins development (which the judge appeared to have missed) is proposed to be solved by an easement to the cabins from the large house site.    (map attached)
.  
Then we have Roseanna Gillespie ATF RSG Investment Trust v Scenic Rim Regional Council & Ors - PEC Appeal No. BD1578 of 2022 - (the “Onsens” bathhouse at 715 Main Western Road). But due to the length of this Eagles Retreat Place newsletter, an outline of where we are at here will be the subject of the next newsletter.

Also to be covered are further details of the Cook Road development application. 

Jeanette
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